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 IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

                         SONITPUR, TEZPUR 

 

PRESENT : Mrs. A. Rahman, A.J.S., 

Additional Chief Judicial Magistrate, SONITPUR. 

     

For the 1st party..... Sri. Rajiv Gohai         …………. Advocate,  

For the 2nd party  

.... Sri Promod. Ch. Sharma, Ramen Borah,Pranjal Baruah, Nandini Bose,   

                                                            ……  Advocates.  

 

      Ref: M.R- 98 of 2016 

     Smti Niramoni Saikia Dam ………. 1st party 

         -vs- 

     Sri Sanjay Dam ………..………. 2nd party 

 

Under section  127 Cr. P. C.   

Petition filed on    ......   19.08.16   

Evidence recorded on  ......03.08.17,12.04.18,15.05.18,          

Arguments heard on  ......29.05.19 ,12.06.19   

Judgment delivered on ...... 19.06.19    

 

J U D G E M E N T 

1.  This judgment and order arises out of a petition, filed by the 

petitioner/1st party, Smti Niramoni Saikia Dam, under Section 127 CrPC 

praying for enhancement of monthly maintenance amount. 

2.  It is alleged by the 1st party/petitioner that vide order dated 

29.08.2016, in MR case no. 45/13 the Hon’ble Court was pleased to grant 

monthly maintenance at the rate of Rs. 2,500/- per month, for the 

petitioner and her minor daughter.  In terms of the order, the Opposite 

party was paying the maintenance allowance to her and her daughter 

outside the court. But due to the increase in the price of essential 
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commodities and in all the spheres of life, it has become impossible for 

them to meet their daily expenses. That at the time of grant of 

maintenance her daughter was small but now she has grown up and 

presently studying at Army School namely Vartak Model School. The she 

requires almost 2,000/- per month for her educational expenses beside 

daily expense. For the aforesaid reason she has become dependent on 

her retired father. That Second party, at the time of grant of maintenance  

was having one pharmacy but now he has spread his business by way of 

owning vehicle, E-Rickshaws etc. and  earning @ Rs. 25,000/- per month. 

In view of the above she has prayed for enhancement of her and 

daughter’s monthly maintenance at the rate of Rs. 3,000/- each per 

month totaling to Rs. 6,000/- per month.  

3.   The Opposite party had written filed objection denying and 

challenging the contents of the petition. It is also submitted that 1st Party 

is having her own earnings from her beauty parlour namely Nice and Nice, 

bearing license No. 1708/2015, issued by Tezpur Municipal Board on 

28.08.15, which is situated at L.B. Road, Tezpur. That 1st party earns Rs. 

20,000-25,000/- per month from the parlour which is sufficient for 1st 

party and  her daughter. That 1st party has grown up intimacy with an 

another person namely Sri. Tapas Nath and she is often seen moving with 

said Tapas Nath. Opposite party further denied to have pharmacy of his 

own and further claimed that he works as an employee in the pharmacy 

of his elder brother, Maniram Dam. That 1st party also obtained the Maruti 

Zen bearing registration no. As 25B/4198 of the Second party, at the time 

of their separation, on promises that she will not file case against him. 

That later on she sold out the said vehicle at consideration amount of Rs. 

1,50,000/-. He further denied to have owned E-Rickshaw as claimed by 

the 1st party. Further he stated that his monthly earning is Rs. 3,500/- out 

of which he has been paying 2,500/- towards maintenance of the 1st 

party.  
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4.  1st party, in support of her case, adduced evidence of two witnesses, 

including herself whereas, 2nd party also adduced evidence of two 

witnesses. I have heard the arguments advanced by both sides.  

            POINTS FOR DETERMINATION 

(i)    Whether due to change in circumstances, 1st  

party is entitled to get monthly maintenance at 

enhanced rate in terms of section 127 of CrPC?  

         DISCUSSION, DECISION AND REASONS THEREOF : 

5. Now, let me discuss the evidence on record to decide the above 

points. 

6. PW1, Smt. Niramoni Saikia Dam /1st party has stated that her 

husband, the Opposite party has been paying Rs.2,500/- per month to her 

and her daughter towards payment of monthly maintenance in terms of 

judgment and order of this court. That her daughter is presently 5 years 

old and she is presently studying at Vartak Army Model School in UKG 

class. She has exhibited fee receipt of her daughter of Baby Land School 

as well as Vartak Model School as Ext. 1 and Ext. 3. showing Rs. 700/- as 

fee  per month at her present school. That she is presently residing at 

her parental house. That a beauty parlor was opened to her by her father 

from where she earns a meager amount Rs. 2,500- 3,000/- per month. 

Out of her said earnings she has to pay 1,500/- as house rent besides 

payment of electricity bill etc. That she is not able to lead a sound life out 

of the maintenance amount and her earnings from the beauty parlour  

and has become dependent to her father. She further denied to have any 

illicit affair with Tapash Nath since he is 15-20 years younger to her. That 

accused is owner of a pharmacy and is having van and E-Rickshaw. That 

she used to take her daughter to school in a scooty which was given to 

her by her father. That it has become impossible to maintain herself  
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including her daughter at an amount of Rs. 2,500/- per month. 

     In cross-examination she stated that Second party is 

regularly paying the maintenance amount and there is no any 

arrear due to her. She admitted of having a beauty parlor in the 

name Nice & Nice. She also admitted of having a vehicle( Maruti Zen) in 

the name of her father. She denied to have purchased the vehicle on 

being financed by Second party. She further stated that she had not filed 

any document to show the rent paid by her towards parlor and payment 

of electricity bill. She denied the suggestion put by defence that Opposite 

party is not having vehicle as claimed by her and that he earns Rs.3,500/- 

per month. She also denied the suggestion that she is capable of 

maintaining herself out of her own income and is not entitled to 

maintenance from the Opposite party. 

7.  P.W.2, Sri. Keshab Saikia has stated that informant is his 

daughter and Opposite party is his son-in-law. That from his retirement 

benefits he had opened a beauty parlor for his daughter i.e. the First party, 

at Lambudhar Bora path. That earnings from the parlor is very negligible. 

That he has been bearing the educational expenses and other expenses 

of his daughter and grand-daughter from his retirement benefits. That 

Opposite party is paying an amount of Rs. 2,500/- per month as 

maintenance to his daughter and grand-daughter which is not sufficient 

for them as daily expenditures including school fee has increased. 

   In cross-examination he stated that the beauty parlor was opened in 

the last part of the year 2013. That he does not know if the aforesaid fact 

has been disclosed in the petition u/s 127 Cr. P.C. or not. That he had 

never enquired from his daughter regarding amount of income from the 

beauty parlor. He denied the suggestion put by defence that his daughter 

is earning Rs.30,000/- per month from the beauty parlor. He further 

stated that OP is having 4 brothers and in between 5 brothers there are 4 

pharmacies and he does not know who owns the pharmacies. That the 
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maintenance amount of Rs. 2,500/- per month was granted by the court 

in terms of mutual settlement between the parties.  

8.  OP has adduced his evidence as DW1 wherein he stated that first 

Party i.e his wife is having beauty parlor in L.B. Road from where she 

earns Rs. 20,000/- - 30,000/- per month. He has heard from others that 

their 4 years old daughter is studying in a school at Vartak. That presently 

he is working in the pharmacy of his brother Maniram Dam, situated at 

Tezpur Hatipilkhana. He receives an amount of Rs. 3,500/- from his 

brother as salary out of which he pays Rs. 2,500/- to the First Party 

towards payment of maintenance and only Rs. 1,000/- remains with him. 

That his daily expenditures are bore by his brother. That he also looked 

after the E-Rickshaw of his brother which was later on sold out by his 

brother. That while he was leading conjugal life with his wife, he had 

purchased a Maruti Zen vehicle in the name of his father-in-law which was 

later on taken back by his father-in-law and subsequently disposed of. 

That presently he does not have sufficient means to provide maintenance 

at enhanced rate.  

  In cross-examination he stated that he had not personally enquired 

about the school wherein his daughter is studying. That at the time of 

filing the petition u/s 125 Cr. P.C. first party was not having her own 

income. He further stated that he had not submitted any documents to 

show that the Maruti Zen vehicle was purchased by him in the name of his 

fater-in-law. That he has also not filed any case against his father-in-law 

for the alleged unauthorized disposal of the vehicle. That he had not filed 

any case for the illicit relationship of his wife with Ashu. He denied the 

suggestion that First Party does not have sufficient earnings from her 

beauty parlor. He denied the suggestion that he is having many other 

business besides the pharmacy and his income is Rs. 30,000-40,000/- per 

month.  

9.  DW2, Maniram Dam has stated that Opposite Party Sanjay Dam 
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has been working in his pharmacy as sales man since last 10-15 years. 

That he pays an amount of Rs. 3,000/- to him as salary. That he is not 

having any other business apart from the said job. He further stated that 

he pays Municipal Tax for the pharmacy and has proved tax payment 

receipt as Exts. A1-Ext. A3.  

    In cross-examination he stated that he has not filed any document to 

show that he pays an amount of Rs. 3,000/- as salary to the Second Party. 

That his entire pharmacy business is looked after by Second Party. He 

denied the suggestions that Second Party is having a Maruti Zen, a Van 

and an E-Rickshaw. He also denied that Second Party is having annual 

patta land in Rubber Bagan. That so per his knowledge goes First Party is 

owner of a beauty parlor. That he does not know the amount of income of 

First Party from the said parlor. Sarmistha Dam is the name of the 

daughter of both the party who is presently studying in Salmora KV. 

10.   At the time of preparation of judgment Record of MR-45/13 was 

called for.  

11.    From the record it is found that – 

(i)    Vide order dtd. 29.08.13 in M.R No- 45/13 , 2nd party was 

directed to pay maintenance allowance at the rate of RS 2,000/- 

to the first party and 500 to her minor daughter ,totaling to Rs 

2500/- per month. 

12.    From the discussion of evidences , it is found that the following 

facts are admitted  – 

(i)    That since the date of order i.e 29.08.13, 2nd party has 

been paying the maintenance amount regularly. 

 (ii)    That at the time of grant of maintenance , 1st party was 

not having income of her own but during the last part of the year 

2013, father of 1st party had opened a beauty parlour , to her at 

Lambudhar Bora path , Tezpur, which is a business area. 
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13.   Thus it is clear from the evidence of 1st party and her father that 1st 

party is presently having an earning source. Although it has been stated 

that the earning is very negligible, in absence of documentary proof, it is 

not believable that earning is not self sufficient to meet at least the basic 

needs of 1st party. 

14.    Although , 1st party has stated that 2nd party has increased his 

business by acquiring vehicles and landed property etc and at present he 

earns Rs 20,000/- per month but the same are s not substantiated by 1st 

party by producing any sort of documentary evidence, rather evidence of 

2nd party that he is an employee in the pharmacy of one of his brother 

Maniram Dam is supported by the said brother, who has adduced 

evidence as DW2. 

15.   Situated thus, I am of the considered opinion that 1st party has 

failed to show that earnings of 2nd party has increased , then before . 

16.   So far as liability of the 2nd party is concerned, he is bound to pay 

the maintenance to the 1st party at the existing rate, until he prays for its 

cancellation and proves change in circumstances.  

17.   It is a fact that cost of living has increased , due to hike of price of 

essential commodities and in all sphere of life but it should not be lost side 

that same is applicable to the Opposite party also. 

18.   Since in the case in hand  it has been proved that 1st party is 

having her own source of income , whereas there is no material before 

this court to show that earnings of 2nd party has increased then before, 

hence, I am not inclined to increase the maintenance amount for the 1st 

party. So far as the maintenance amount of the minor daughter of the 

parties is concerned it is found that maintenance at the rate of Rs 500/- is 

not sufficient to bear her expenses. Both the parties being the parents are 

equally responsible to provide necessary food, shelter, medical care and  

to provide sound education for healthy growth of their wards. Situated 

thus contribution of Rs 500/- per month for maintenance of his minor 
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daughter by OP is not at all sufficient to discharge his moral as well as 

legal liability. Considering all the above aspects as well as the limited 

earning of the OP, I am of the considered opinion that enhancement of 

maintenance at the rate claimed by the 1st party will not be feasible for 

the OP and as such, I deem it fit and proper to enhance the maintenance 

for the minor daughter form Rs. 500/- (five hundred) to Rs. 2,500/- 

(Twenty Five hundred Only) per month. Enhancement prayer made by the 

1st party for herself stands rejected. 

19.   Order will come into effect form the next due.  

20.   A free copy of this Judgment be provided to the 1st party.   

21.   Signed, sealed and delivered in the open court on this 19th day of 

June, 2019, at Sonitpur.                              

      

 

 

         (Smt. A. Rahman) 

     Addl.  Chief Judicial Magistrate, 

              Sonitpur :: Tezpur 
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APPENDIX 

Witnesses of the 1st party- 

PW1, Smt. Niramoni Saikia Dam /1st party 

P.W.2, Sri. Keshab.Saikia 

Witnesses of the 2nd party- 

DW1, Sanjay Dam 

DW2, Maniram Dam 

 

Documents Exhibited- 

Ext. 1 & Ext. 2 … Fee cards of Baby Land School,  

Ext. 3, Ext. 4 & Ext.5 …..Fee cards of Vartak Model School  

 

 

          (Smt. A. Rahman) 

                         Addl. Chief Judicial Magistrate, 

Sonitpur :: Tezpur 
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      O R D E R 

19.06.19 –    

        Parties are present. 

          Considering all the aspects as well as the limited earning 

of the OP, I am of the considered opinion that enhancement of 

maintenance at the rate claimed by the 1st party will not be feasible 

for the OP and as such, I deem it fit and proper to enhance the 

maintenance of the minor daughter form Rs. 500/- (five hundred) to 

Rs. 2,500/- (Twenty Five hundred Only) per month and enhancement 

prayer made by the 1st Party for herself stands rejected. 

           Order will come into effect form the next due.  

           A free copy of this Judgment be provided to the 1st party.   

    Judgment pronounced in open court and kept herewith 

the record. 

           Case is disposed off on contest. 

 

 

 

            (Smt. A. Rahman) 

                Addl.  Chief Judicial Magistrate, 

  Sonitpur :: Tezpur 
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